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JUDGMENT SHEET

IN THE LAHORE HIGH COURT, LAHORE

JUDICIAL DEPARTMENT
W.P No. 13284 of 2012

M/s Ibrahim Fibers Limited

Versus

Federation of Pakistan & others

JUDGMENT

Date of Hearing,

19-09-2017

[PETITIONER BY:

TMr. Khurram Shahbaz Butt, Advocate.

RESPONDENTS BYf: Mr. Sarfraz Ahmad Cheema, Advocate for

respondents_ with Dr. Ishtiag Ahmad Khan,
Director Law, FBR -

Slmln(l Karim, J:- This petlllon under Arucle 199 of

t_hc Constitution of Islamic: Republlc‘of Pakistan, 1973

has the following prayer:-

“In view of the circumsiances narraled above, il is
liumbly prayed that graciously allowing' the present
- petition:

A. -The impugned notice issued by the: Respondent
No,4 may graciously be declared unlawful, void -
. abinitio and withou! jurrsdxcaon and of no legal
.consequence.

B. ‘The Respondent Nod may graciqusly be
restrained from laking any action “against the
pelitioner ‘on the basis of the “impugned nolice
during the pendency‘of the present petition.

- CoAny other relief, which is warranted from the facts '
and circumstances of !he case may also be
allowed to the petitioner.”

2 ‘The lmpugned notice. is dated 18.5.2012 and is

punrortecl to be a notice uncler Section 221 of the lncomd

: Iax Ordmancc, 2001 (*the Ordnpnncc”) for the tax

year 2010. Through the said notice, an explanation

regarding certain matters forming. the contents of .lh}"/

impugned notice has been required from the pelitioner.
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The facts are not in dispulc and are refreshingly simple.

The petitioner liled its complete return of total income

* with the respandent Na.3 in respect of tax ycar 2010.

The return was accompanied by audited accounts along

with a chast as required for computation of laxable

income. In terms of section 129(1) of the Ordinance, the

‘return liled by the petitioner was treated as an

assessment made by the respondent No.3. However,
subsequently the impugned notice.has been issued under

Section 221 of the Ordinance, which reads as follows:-

w221, Rectification of mistakes. — (1) The

Commissioner, the Commissioner (Appeals) or the
- Appellate Tribunal may, by an order in writing,
amend any order passed by him to rectify any mistake

apparent from the record on his or its own motion or

any mistake brought to his or ils notice hy a taxpayer

or, in the case of the Commissioner (Appeals) ar the
" Appellate Tribunal, the Commissioner.

(1A) The Commissioner may,. by an order in writing,

- amend any order passed  under the repealed
Ordinance by the Deputy Commissioner, or an
Income Tax Panel, as defined in section 2 of the
repealed Ordinance (o rectify any mistake apparent
from the record on his own motion or any misiake

~brought to his notice by a taxpayer and the provisions
of sub -section (2), sub-section (3) and sub-~section (4)
shall apply in like manner as these.apply (o an order
under sub-section (1). '

(2) No order under sub-section (1) which has the
effect of increasing an assessmen, reducing a refund
or otherwise applying advepsely'to the taxpayer shall
be made unless ‘the taxpayer has been given a
.reasonable opportunity of being heard.

(3) Where a mistake apparent on the record is
brought "lo -the notice of the ~Commilssioner or
Commissioner (Appeals), ds the case may.be, and no. -

, order has been made under sub-section (1) before the
_expiration of Ihe financial year next following the
dale on which the mistake was brought lo-their notice,
the mistake shall be treated as rectified- and all the.
provisions of (his ‘Ordinance shall have ¢ffect
accardingly.

(4) No order under sub-séction (1) may be macle

afler five years from.the date of the order sought lo he
rectified.
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1. Two issues have been raised in this petition to lny
a challenge to the jmpugned nolice on the basis of which

the petitioner seeks the indulgence of this Courl 0 hold

the notice Lo be void and unlawlul:

« Whether in the facts and circumstances of the
case the officer issuing the notice was justified o
invoke section 221 oflhe Ordinance in respect of

a deeming order?

o Whether the provisions of section 221 of the
Ordinance only apply. when an officer has passed
an-order?

4 The scheme of the filing of tax returns is not in
doubt, Section 120 mandates that where a taxpayer has
furnished 2 complete  return of income, the

Commissioner shall be laken. to -have made an

assessment of taxable income for that tax year and the

return shall be taken for all purposejs. df the Ordinance to

- bean assessment order. Tt follows from section 120 that,

} ,g? in fact the Commlssnoncr does not pass a formal order

and there is no apphcatnon of mind on the part of the
Commissioner and by an act of fiction, the return filed
by the taxpayer is (}cemed to be an assessment order for
all intents and purposes 10 have ,been issued by the
Commlssxoner In casc, the Comm‘issioner deems fit for
any reasons permlssxblc under the law an amendment of
assessment may be made by the Commtssmner under
" Section 122 of the Ordinance by making such alterations
or additions as the Commissioner considers necessary.

This is the first time that the Commissioner passes an

R = N
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order seeking to alter or add to the dce.m?d éssessxnenl

! , filed i)y the taxpayer. The only question that arises for
| dctcrm\nﬂion of this petition is whether the
Cemimissioner can proceed in terms of section 221 for

rectification of a purported mistake of an order which

has not been passed by the Commissioner, in facl, is

decmed to be an assessment  order Jissucd by the

Cominissionet.

5. . Upon a reading of section 221 of the Ordinance

and juxtaposing it with settions 120 and 122, it becomes
clear thai.t,hc powers under these provisions are not
N o . . ! - .

'ovérlépp_ing and are clearly intended ‘to operate within

{heir respective spheres. -Section 221 relates 1o
rectification of mistakes ‘and the crucial words upon
which the construction of this provision hinges are “any

. @' _ B - order passed by him”.  This clearly does not include *

Comimissioner by fiction of law- which- is. the case for
assessment orders under Section 120 of the Ordinance.

To reiterate, the return- filed by the tax;iayershall be

taken to be an assessment order issued to the laxpayer by

the Commissioner. The words psed in clause ‘b* of sub-

g , ' ‘ section (1) of section 120 are ‘;‘qssessment on(lar‘issucrl
» ‘to the taxpayer by the Commissioner.” The words are

clearly distinguishable from the wo,rds.used in section |
nd

221 to which a reference ‘has beert made above @

which are to the effect “any order passed by him". The

—

act of passing an order by an officer presupposes an ‘
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application of mind and in most cases an adjudication on

~ mierits afler hearing -the parties. Also as the title of

séction 221 connotes, the subject matter of the provision
relates to rectification of mistakes in any order passed by
the Commissioner and this power therefore has (o be
cbnlrasted with the powers conferrgd under Section 22
of the.Ordinance. The provisions of the Ordinance

contemplate various stages at.which the authorities of

" income lax are required to pass an order. By way of

.iiluslljation, a reference may be made to sections 122,

122(2), 152(5A) and’ 182. Also the intention of the

- legislature upon a reading of section 221 seems (o come

across very clearly: The assessment ordgr issued under

-+ Section 120 which is sou‘ghvt to be rectified now through

. the-impugned notice ‘was" clearly "not b'assed by the-

Commissionerl. The respondents do not take cavil to the

. proposition. that such an assessment order is not passed

by the Commissioner and is merely deemed to- have

been issued by him. Therefore, if an order is not passed

by the Commissioner, no question of rectification of

mistake committed by the Commissioner arises which

can only be the case if there is an order passed by an

officer and in which a mistake has crept which is sotight

to be r'ectiﬁed at a later stage. The mistake il at all in the
assessment order is that of the taxpayer and not that of
the Commissioner and thus, the powers under Section

22] cannot.be exercised in respect of an assessment

. order issued under Section 120 of the Ordinance. If a
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cessary ‘10 make an

.”W. () 012

all the Commissioner deems it ne

ition to the assessment arder, this may

alteration or add
ection 122 and

[ S

be done by the exercisc of powers under S

the invoking of {he- powers under Seetion 221 for the -

purpose are outwith the authority of the Commissioner

and are not sustainable.
6. In view of the above, this petition is allowed and
{he notice dated 18,05.2012 is hereby set aside.
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